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One of the most routinely philosophically and politically attacked sections of the
Universal Declaration of Human Rights (UDHR) is article 24: ‘Everyone has the
right to rest and leisure, including reasonable limitation of working hours and
periodic holidays with pay.’ Defending against these attacks is important. For
example, only the USA and Somalia, among UN member states, are not parties to the
UN Convention on the Rights of the Child (CRC). One reason for the USA’s status is
political opposition to CRC article 31, which maintains ‘States parties recognize the
right of the child to rest and leisure. . ..’ Our article defends article 24 from wellknown criticisms. We maintain rights are social constructs and, as evidence of social
construction, we provide a genealogy of article 24. We also address the social
psychology of rest/leisure and trends in actual state practice.
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Introduction
The post-WWII framework of internationally recognised universal human rights enshrined
in the 1948 United Nations Universal Declaration of Human Rights (UDHR) has certainly
experienced a range of criticisms. These have varied widely from former Prime Minister of
Singapore Lee Kuan Yew’s cultural relativist charge that UDHR-based human rights are
essentially a political imposition of Western values1 to philosopher Richard Rorty’s critique
that the notion of universal human rights is founded on sentimentality and is no-more
rationally defensible than the values of those who would seek to pervert the goals of the
UDHR.2
One of the most routinely attacked sections of the UDHR is article 24, which states
‘Everyone has the right to rest and leisure, including reasonable limitation of working
hours and periodic holidays with pay.’ Critics such as Cranston3 famously, among many
others, have labelled this right – particularly the component about paid holidays – as
derivative rather than fundamental, and ‘clearly the least-defensible of the social rights
listed in the UDHR’.4 Indeed these critics seem to hold up this right as an example of
what is wrong with current conceptualisations of human rights. We see these philosophical
attacks on the right to leisure being of great importance, as their spirit carries over into the
political sphere. For example, the United States of America and Somalia are the only two
United Nations (UN) member states not to have become a party to the UN Convention on
∗

Corresponding author. Email: david.l.richards@uconn.edu

ISSN 1364-2987 print/ISSN 1744-053X online
# 2012 Taylor & Francis
http://dx.doi.org/10.1080/13642987.2012.720976
http://www.tandfonline.com

2

D.L. Richards and B.C. Carbonetti

the Rights of the Child (1989)(CRC). One of the main reasons for the United States’ nonparty status is conservative political opposition to article 31 of the CRC that maintains
‘States parties recognise the right of the child to rest and leisure, to engage in play and recreational activities appropriate to the age of the child. . ..’ Opponents of this article maintain
that it creates a ‘legally enforceable right to leisure’ for children.5 A broader opposition to
this right may be deduced from opposition to article 31, since we would not assume that any
legally enforceable right for the betterment of children’s lot in life would be repugnant.
Thus, there likely exists an opposition to the larger right to leisure in the UDHR. At the
end of the day, whether one supports or opposes this right, it is undeniably of political
importance.
Our goals in this article are primarily twofold. The ﬁrst is to defend UDHR article 24
from some well-known criticisms. The second, is to implicitly suggest a common understanding of the right to leisure as being essentially a workers’ right that emerged from
the identiﬁcation of a threat to human dignity – overwork. To these ends, we draw on
both communitarian and liberal principles, maintaining that rights are social constructs
and, as evidence of this notion of social construction in this particular case, we provide a
genealogy of article 24. Our implicit defence of the right to leisure is also informed by
both the social psychology of rest and leisure (demonstrating the fundamental importance
of the right to both mental and physical health) and trends in actual state practice (demonstrating that state respect for this right in practice is neither impossible, impractical, nor universally undesirable). From our examination, we conclude that not only are the rights in
UDHR 24 equal to all others in their contributions towards human dignity, but that their
inclusion in the UDHR, and debates around their conclusion, says something much
larger about the very nature of the idea of modern human rights itself – that, ultimately,
we are worth only as much as we decide we are worth.
Criticisms of UDHR 24
In this section we outline some well-known critiques of the rights to rest, leisure and paid
holidays and then address those critiques by arguing that the contribution of these rights to
human dignity are equal to that of any others set out in the UDHR. By defending these
rights we are also defending the ‘universal declaration model’, which posits that all
rights outlined in the UDHR are part of an ‘interdependent and indivisible whole’.6
However, unlike Donnelly, we do not employ the Rawlsian7 idea of overlapping consensus
as our justiﬁcation for this model. Rather, we adopt an argument much closer to the work of
Walzer,8 Gewirth,9 and others who make the case that rights are inherently social creations
derived from membership within a particular community.
Conceptualisation
Arriving at a common understanding of a term is essential for further debate about the
concept the term represents. And, indeed, such conceptual debates abound in human scholarship, advocacy and practice. For example, the practice of torture is almost universally
condemned, in the general sense. Yet arguments exist over the deﬁnition of ‘torture’ in
the form of disagreements about whether particular individual practices constitute torture
proper.10 So, United Nations-based entities such as the Committee against Torture exist
to help make authoritative conceptual interpretations of treaty language (among other
things) (http://www2.ohchr.org/english/bodies/cat/). We ﬁnd ourselves on somewhat
novel ground regarding UDHR article 24, however, as critiques of these rights do not
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explicitly make the deﬁnitions of the terms ‘leisure’, ‘rest’ and ‘paid holidays’ part of their
critique. This is disappointing as doing so would seem helpful since the Committee on
Economic, Social, and Cultural Rights has made no general comments on the thematic
issue of leisure, rest or paid holidays (http://www2.ohchr.org/english/bodies/cescr/
comments.htm). Thus, there is no common conception of these terms that may be formally
assumed.11 To understand critiques, therefore, we assume that critics of the rights to leisure/
rest/paid holidays view these rights as either (a) unnecessary for human dignity, (b) too
expensive from a cost/beneﬁt perspective, and/or (c) something undeserved by some
constituency of humans, regardless of purpose or cost.
Critiques
Arguments against the right to adequate rest and leisure come mostly in two forms. Following Kunneman,12 we call the ﬁrst of these the reductionist critique. This critique attacks not
only the right to adequate rest and leisure but also economic, social and cultural (ESC)
rights as a whole. Reductionists claim that ESC rights are not only impractical and impossible to fulﬁl as rights, but also that they are of a fundamentally different nature than Civil
and political rights (CP), and therefore are not rights at all.13 The second line of attack is
more implicit, involving a different sort of reduction we call essentialism. Scholars have
made many attempts to reduce the full list of human rights in the UDHR into shorter
lists of ‘basic rights’14 or ‘universal rights’.15 These accounts attempt to ‘trim the fat’, so
to speak, by developing a list of those human rights considered essential, from which all
other rights are derived. In this article we ﬁrst engage reductionist challenges, we then challenge essentialism by maintaining that rights are social constructions and, therefore, cannot
be prioritised one over another on any foundational basis.
Reductionist critiques
Arguing against the right to leisure as being impractical to fulﬁl is most often associated
with Maurice Cranston,16 perhaps the most well-known critic of ESC rights. Although
an ardent defender of the idea of human or natural rights, Cranston takes great issue with
the entire subset of ESC rights, particularly the right to ‘periodic holidays with pay’
(included in UDHR article 24). He argues that a right with universal applicability must
be made distinct from ideals and that to conﬂate the two damages the very concept of
human rights. Claiming ESC rights make no sense, he proceeds to make the case that
these rights fail to satisfy his deﬁnition of a human right, ‘something that no one, anywhere,
may be deprived of without a grave affront to justice’.17 Unsurprisingly, Cranston defends
mainstream civil and political CP rights such as the rights not to be enslaved, extrajudicially
killed, or tortured, as well as to vote, engage in free speech, and have fair trials, among
others, to be ‘true’ rights.
For Cranston, CP rights pass a three-pronged test of practicability, universality and
paramount importance, whereas ESC rights do not. The ﬁrst test, practicability, posits
that for something to be a right it must correspond to a practical and clearly prescribed
duty. This duty must represent a reasonable demand on the duty-bearer. ‘Rights bear a
close relationship to duties: and the ﬁrst test of both is that of practicability’, Cranston
writes, ‘It is not my duty to do what it is physically impossible for me to do’.18 He
claims that economic rights, due to their high cost, are largely impossible to fulﬁl and therefore cannot be considered human rights. To demonstrate that CP rights are more practical
than ESC rights he asserts that they have a negative nature, as they ‘for the most
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part. . .require governments, and other people generally, to leave a man alone’.19 Thus, they
are relatively easy to institute, per Cranston, but the positive actions required for things such
as social security and holidays with pay are impossible for most of the countries in the world
due to their lack of industrialisation and resources.20
Economic rights also fail Cranston’s second test of universality because, he argues, they
are earned, rather than inherent, and therefore can only belong to a ‘class of people’. So, for
example, holidays with pay can only be granted to those workers who are, by deﬁnition,
paid in the ﬁrst place for their work. For Cranston, this feature of the right to holidays
with pay means that the right to holidays with pay is, by deﬁnition, not universal.21 Cranston’s third critique of ESC rights is they do not rise to the same level of paramount importance as CP rights. This critique is discussed in the next section of the article.
Ignatieff,22 like Cranston, also believes in the primacy of CP rights over ESC rights, and
does so primarily on ‘pragmatic’ grounds. He claims that universal rights are those rights
that protect agency and that the most important and universally acceptable rights are a
minimal list of CP rights. For Ignatieff, a minimalist approach to rights solves some of
the major political problems associated with rights: Western exceptionalism and imperialism.23 Exceptionalism exists because the West fails to hold itself to the same human rights
standards to which it holds others, and imperialism exists because expansive lists of rights
do not allow for non-Western societal and cultural variation. Exceptionalism is damaging to
rights, according to Ignatieff, because the world lacks clear standards of when it must take
action to ensure that rights are protected. This form of hypocrisy has the effect of undermining the legitimacy of rights. Imperialism is a problem for human rights, because rights that
seem to be a Western construct, reﬂecting Western values, are distasteful and unfair to many
other cultures, societies and peoples. Thus, a comprehensive list of rights, that includes
many ESC rights, makes it extremely difﬁcult for a worldwide consensus, and therefore
undermines what Ignatieff sees as the entire project of human rights – protecting human
agency. A minimalist standard that embraces mostly negative rights (those requiring only
government forbearance for respect), on the other hand, affords different societies the
maximum cultural and societal leeway to institute the rights as they see ﬁt, and draws a
clear line in the sand about what rights are non-negotiable. Therefore, for Ignatieff, a
minimalist standard solves the problems of both exceptionalism and imperialism.
Reductionists see ESC rights as different types of rights, that is, substantively different
in value than CP rights. This notion is not held by all critics of the right to leisure and it is
explicitly rejected by the essentialists discussed in the following section. Like Cranston,
Ignatieff is a classic reductionist because he sees most CP rights as negative, and sees
ESC rights, like the right to adequate rest and leisure, as requiring positive and impractical
action by states ill-equipped to institute them. Furthermore, he sees CP rights as generating
a clear cause of action for the international community when violated, whereas ESC rights,
due to the impossibility of immediately realising many of them, are unclear and undermine
the whole effort of human rights. Finally, he sees minimalist rights as being the most politically palatable, a pragmatic argument for rights that is not in any way derived (contraessentialists) from the underlying foundation he supplies – protecting human agency.24
Essentialist/foundational critiques
We label as ‘essentialists’ those who attempt to create shortlists of ‘basic’ or ‘universal’
rights that diverge from the comprehensive list in the UDHR. While Cranston’s work is
reductionist, essentialist scholars nonetheless employ a concept akin to his idea of ‘paramount importance’. This is the idea that all rights must satisfy the commonsense criterion
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that no other right can be considered more important than the one under consideration. He
quips, ‘common sense knows that ﬁre engines and ambulances are essential services,
whereas parks and holiday camps are not’.25 He claims the provision of these goods
would be a moral virtue, but would not constitute the moral duty necessary for a human
right.
Two works of the essentialist school are particularly illustrative: Shue’s Basic Rights
and Talbott’s Which Rights Should be Universal?. Perhaps the most well-known attempt
to develop an essential list of rights is Shue’s ‘basic rights’ to subsistence, security, and
some liberty rights.26 His inclusion of subsistence rights as ‘basic’ differentiates him
from other human rights scholars, particularly reductionists, because it acknowledges
that some ESC rights are just as important as some CP rights and that without them CP
rights are empty, and vice versa. This basic recognition that someone who is starving is unlikely to care about the right to participate in politics is a long-standing argument against
Cranston’s position that CP rights are the only rights of paramount importance.27 Furthermore, Shue takes great pains to deny the principle held by some that CP rights are negative
in nature and ESC rights are inherently positive. He claims both positive and negative
actions must be taken to ensure both forms of rights, such as paying for police and
courts to ensure security rights and refraining from polluting food sources to ensure subsistence rights.
A slightly more comprehensive essentialist account of human rights is offered by
Talbott.28 He attempts to identify a basic and universal list of rights that avoids moral
imperialism while also not falling prey to charges of moral relativism. To do this, he
adopts what he calls the ‘equilibrium model’ for justifying universal moral principles.
This model strikes a balance between what he calls the ‘proof’ model, which stems from
ﬁnding an immutable foundation for moral principles, and the ‘inductive’ model which
takes behaviour and assumes moral principles from it. The top-down proof model approach
is the favourite straw man of moral sceptics who challenge moral foundationalists to prove
why anyone should behave morally. The bottom-up inductive model regards empirical evidence as the only way to justify morality, and allows relativists to argue that the rampant
violation of rights is proof these rights do not exist in various societies. Talbott claims
his equilibrium model strikes a balance between these two positions by incorporating the
empirical facts from the bottom, while also taking from the top the position that universal
principles do exist:
On the equilibrium model, the goal is to have one’s beliefs make the most sense, all things considered. On this standard, moral skepticism is not the default position. It must be justiﬁed as
making more sense than any of the alternatives. I myself do not see how it could make
more sense to believe that nothing (e.g., not even typical cases of genocide or torturing children) is morally wrong than to believe that at least some things are morally wrong.29

The equilibrium model then dictates engaging in a combined inductive and deductive
approach towards identifying a list of universal rights. The inductive element to this
approach makes it epistemically modest because it does not say that morality exists independent of society or exists perfectly, rather it is the best identiﬁcation of a historically contingent understanding of universal moral principles. Therefore, Talbott requires for the most
part that we respect popular sovereignty, which allows for societal variation in implementation and enforcement of rights, while also arriving at a set of rights that exist prior to domestic law. To do this he adopts the standard of ‘minimal legitimacy’,30 which is the idea that
sovereignty is contingent on the fact that certain rights necessary for a minimally legitimate
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government must be protected. This conception of basic human rights holds that they exist
primarily against the government31 and a basic list of nine rights is derived from a consequentialist account of how they are necessary for ensuring human autonomy.32 Ultimately,
Talbott’s approach makes it difﬁcult to imagine deeming as legitimate any country that is
not a liberal democracy where individuals are largely endowed with the freedoms and
capabilities to decide what is best for themselves.33
At ﬁrst glance, Talbott’s approach seems similar to Ignatieff’s34 reductionist account of
minimalist rights, in that Talbott obviously favours CP rights over ESC rights. However,
Talbott does three things Ignatieff does not. First, he does more to justify why his rights
stem from his foundation of human autonomy. Second, he does not make an argument
that only those rights that are easy or practical to fulﬁl are actually rights (e.g. negative
rights). He includes ESC rights in his list of universal rights. Third, like Shue, he includes
rights to subsistence and also children’s rights to what is necessary for ‘normal development’ (which presumably would include nutrition and education, among other things).35
However, despite Talbott’s inclusion of some ESC rights, he makes no mention of rest
and leisure in his list of universal rights, although we doubt he would reject them as important. As with Shue, he sees ESC rights as derivative rather than of a universal nature and of
equal importance to all others in their contribution to dignity. We ﬁnd this neglect of rest and
leisure endemic to most accounts of rights in general and now move to our attempt to
defend the right against both reductionist critique and essentialist neglect.
A response to criticisms of UDHR 24
Our response to the critics of the right to adequate rest and leisure comes in three parts: the
social psychological importance of this right, the legality and implementation of this right in
practice, and the view of the right as a social construction like all other rights.
Social psychology
A large body of social psychology clearly demonstrates the right to rest and leisure to be of
fundamental importance to many other rights, including both CP rights and those labelled
as ‘primary’ by reductionists. Interestingly, not even all reductionist human rights philosophers recoil from the idea of the right to leisure being primary (nonetheless equal). For
example, Finnis36 cites ‘play’ as an ‘essential’ right that, once security of life itself is guaranteed, is of fundamental importance towards well-being. It is actually a long-standing
view37 that leisure is not an idle waste of time or a mere absence of, or recovery from,
work but, rather, necessary for a life of ‘dignity’ as commonly deﬁned vis-à-vis ‘human
rights’. The right to leisure has been tied by a long line of empirical studies to individuals’
improved overall ‘well-being’.38 By ‘well-being’ we refer to both the eudaimonic variant
addressing one’s ability to actualise his/her own potential39 as well as Nussbaum’s integration of agency and hedonic well-being (e.g., subjective happiness, and/or satisfaction),
which includes ESC rights such as health.40
Further, the positive effect of leisure has been demonstrated upon cognitive and behavioural capacity linked to general psychological coping mechanisms, including constructive
recovery from negative life events,41 free expression and creative capacity,42 providing the
necessary environment for human development and self-actualisation,43 happiness,44
overall life satisfaction.45
While our historical analysis later in this article will show the right to rest and leisure
being considered a ‘worker’s right’, thought by its framers to be positively correlated
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with societal peace, it is wise to keep in mind that the absence of attention to children’s right
to leisure (e.g., Article 31, UN Convention on the Rights of the Child) has been shown to be
associated with an increase in behaviours that threaten constructive satisfaction of basic
needs/psychological development.46 The ﬁeld of therapeutic recreation has called leisure
the ‘morally correct purpose of therapeutic recreation’ and made claim on its primacy as
a human right.47 We maintain that keeping this in mind is ‘wise’ because we would
argue that deﬁciencies in exercising the right to leisure as a child might contribute
towards aggressiveness and destructive needs fulﬁlment that could well lead to violence
or some other threat to others’ human dignity as an adult.
Intergenerational transmission (cycle of violence) theory, for example, offers an indirect
causal path where lack of leisure/recreation as a child could lead to later degradations in
human dignity among adults. A child negatively meeting basic needs because of a lack
of leisure/recreation may act out aggressively, or even violently, against other children,
and in front of other children. This is important because the more one experiences or witnesses aggression/physical punishment as a child, the greater the probability one commits
spousal and/or child abuse later on in life48 – even when controlling for other factors such
as socioeconomic status, age, gender and others.49 Children victimised by such behaviour
have an approximately .30% chance of inﬂicting violence on a child or partner of their
own later on in life, whereas the general population has only a 2% – 4% chance of doing
so. The possible path from lack of leisure/recreation as a child to degradation of adult
dignity may be indirect, but it is clear.

Law and practice
The argument used by reductionists that leisure is not a human right because it cannot be
practically implemented is a relatively weak one. First, the idea that only those rights
that can be enforced are true rights is subject to several powerful theoretical critiques.
Harvey’s50 conception of human rights as being aspirational, contingent, and evolutionary,
is a way to reject implementation-based critiques without relying totally on moral naturalism. Harvey argues that law, such as human rights documents and treaties, deﬁne goals of
particular societies in particular contexts. These goals are then often gradually realised or
discarded, but until they are completely rejected they represent real legal claims and obligations for individuals, even if the enforcement mechanisms are imperfect.
For Harvey, the empirical record bears out the real but gradual nature of right implementation. Harvey points out that the famous claim, ‘all men are created equal’, was not
immediately realised, but has been gradually instituted over hundreds of years and continues today.51 The delay in implementation makes the claim no less legitimate. The
right to adequate rest and leisure has endured a similarly circuitous – albeit shorter –
path to statutory reality. Currently this right is being incorporated into domestic law at
an ever-increasing rate, suggesting that it simply required better institutional circumstances
before it could be realised.
Examples of domestic enshrinement and enforcement of the rights outlined in UDHR
article 24 abound. Indeed, according to a report by the International Labour Organization
nearly all states have statutory limits on weekly work time.52 First, as will be discussed
in depth later, many Latin American constitutions contain explicit references to entitlements
to leisure. Additionally, international and domestic courts in Europe have consistently ruled
that leisure must be protected as a right, and largely protected in the way that the UDHR
prescribes, including a right to periodic holidays with pay. The European example is
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illustrative of the power of the declaration model as a driving force behind the domestic
implementation of the right to leisure.
In 1993, the European Council and Parliament issued a directive ‘concerning certain
aspects of the organization of working time’.53 This directive laid the groundwork for
what would ultimately become a set of EU wide minimum standards for adequate rest
and leisure. Per agreements associated with joining the EU, countries are required to incorporate these directives through domestic legislation, following parliamentary approval. The
core elements of this directive included limits on average hours worked in a week (48
hours), daily rest (11 hours), breaks, limits on night work (8hrs) and four-weeks annual
paid holiday. The stated purpose of the directive was to protect the health and safety of
employees, and it applied to both part-time and full-time employees, but not those who
are self-employed.54 Exceptions also included those workers in sectors of activity that
involved transport, sea-ﬁshing, and ‘doctors in training’.55 In 2003, another directive was
issued by the European Council and Parliament that clariﬁed abuses to these exceptions,
as well as prohibiting ways that employers were derogating minimum standards for rest,
such as classifying workers as temporary, or counting holidays against sick time.56
Despite the relatively speciﬁc nature of the work time directives, countries are left on their
own to determine how the rest requirements are to be implemented domestically. For
example, as of 2008, regarding paid time off, countries ranged from Austria’s requirement
of 43 days off (including holidays) to the UK’s and the Netherlands’ requirements of only
the minimum of 20 days off with no guaranteed holidays.57 Limitations on the hours
worked during a week also varies by country, with France being the most generous (35
hours) and the UK using the maximum allowable under the work time directive (48 hours).58
It may be tempting for critics of the right to adequate rest and leisure to call these legal
examples the exception that proves the rule. However, accepting this line of reasoning is
tantamount to arguing that only those human rights that are legally incorporated in any
country are actually universal. As Sen points out, rights are ‘ethical demands’ rather than
legal ones and, while they often ‘inspire legislation this is a further fact, rather than a constitutive characteristic of human rights’.59 For Sen, universal human rights are rather those
that would survive ‘unobstructed discussion’ where information is widely available.60
Indeed, the United States is the only ‘advanced economy in the world that does not guarantee its workers paid vacation’.61 Yet, it is hard to imagine US citizens agreeing that one
should be expected to work around the clock and not enjoy vacation in order to simply keep
one’s job. Therefore, these examples are not meant to ‘prove’ that the right to adequate rest
and leisure is ‘real’ or ‘right’, rather they illustrate that it is both possible and practical to
legally implement a right to adequate rest and leisure at both the international and domestic
level.
Finally, despite the fact that most countries have statutory limitations on work, there is,
as with many human rights, a wide gap between law and practice. While one might expect
that the lack of fulﬁlment of the rights outlined in UDHR article 24 would be much more
prevalent in developing countries – due to the exploitation of their comparative advantage
of cheap labour and poor regulation – the ILO report on working time indicates this is not
necessarily the case. Some developed countries notable in their high rates of hours worked
and low rates of guaranteed leisure time include the United States and the United Kingdom,
along with many of the developed states in Southeast Asia.62 Moreover, the report notes
that as more states transition to service economies and the international labour market in
the service sector increases, there is a risk of downward pressure on laws designed to
protect labourers from being overworked.63 This observation casts extreme doubt on the
argument that the fulﬁlment of the right to adequate rest and leisure automatically
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accompanies economic growth and development, and is therefore derivative of a right to
development, for example.
Examples of the non-fulﬁlment of a right to adequate rest and leisure in both developed
and developing countries are legion. In the United States, many studies have concluded, the
number of hours worked is increasing for many workers, while at the same time workers are
losing many of the statutory protections afforded them in acts like the Family Medical
Leave Act of 1993. This occurs because many employees are being classiﬁed as parttime employees or temporary employees and therefore are not protected by many of the
labour laws for limited time worked.64 Further exacerbating this problem are circumstances
like the current economic recession, which puts downward pressure on wages and hours,
forcing non-full-time employees to work several jobs to provide for their basic subsistence.
In developing countries the problem is often even starker due to the often hazardous and
deplorable conditions and long hours associated with some forms of labour. Moreover, fulﬁlment of the right to adequate rest and leisure is regularly absent in the informal sector due
to its existence outside of legal regulation. The informal sector is much larger in developing
countries and exposes workers to exploitation including long hours or forced labour, abuse
and violence.65 Even workers in the formal sectors often become targets for abuse and violence when they demand better working conditions and for statutory limits on working
hours to be enforced. According to a World Health Organization (WHO) report, long
hours, hazardous work and other factors contribute to work-related stress to a much
higher degree in developing countries, due to the poor living conditions outside of work,
and the lack of infrastructure to deal with the problem itself.66
In the end, the necessity of the right to adequate rest and leisure is most conspicuous in
its absence. As forces such as globalisation put pressure on much of the global labour force
to work harder for longer hours, governments and workers themselves are left to grapple
with the costs and beneﬁts of work time. These costs are often initially unclear, but will
be discussed at length later in the article.
Rights as social constructs
The right to adequate rest and leisure is a good illustration of the way that human rights
theory and practice are united. As shown above, this right is typically either criticised
directly as being either damaging to the whole human rights project, or too superﬂuous
to even mention in a serious list of basic or universal human rights. Therefore, we are
left with the task of demonstrating how and why it is a universal right, equal to others,
and how it ﬁts logically with current conceptions of rights. We argue that all human
rights are social constructs, and that the process through which the right to adequate rest
and leisure was included in the UDHR is evidence of our case.
Taking a constructivist stance on the right to rest and leisure, and indeed all rights, is
obviously sympathetic to a communitarian account of the origins of rights being vested
in society and community. However, we certainly do not mean to imply that we agree
with more extreme communitarian critiques of individual rights and liberalism.67 Rather,
we view individual rights, and the duties they imply, as historically contingent and
dynamic reactions to various factors such as new risks to social welfare and human wellbeing. Such a conception of human rights reﬂects the relational turn in much of the
rights-theory literature. Scholars like Taylor and Gewirth demonstrate that human rights
are relational in that they only exist as a function of the human requirement to exist
socially.68 They are required in order to assure human beings can function as ‘purposive
agents’.69 Similarly, Hart70 asserts that even if most moral rights are non-existent, the
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right to be free to choose, or act as an agent in a society or community is certainly an existent moral right. Furthermore, Hart argues that a number of rights are necessitated by the
freedom to choose, and they are determined by the interaction of members in communities.
The move to conceptualising rights as the result of relational characteristics inherent in
humans has pushed some scholars to propose a more malleable list of human rights based
on their functional purpose of protecting individuals from harms. The argument for ‘emergent rights’ as a response to ‘emergent risks’ is made by Hiskes who claims that ‘in a sense
and to probably differing degrees, all human rights are emergent in character’.71 This argument – that rights are socially derived, necessary, and constitutive – leads us to wonder
how risks are identiﬁed, and by what processes they are turned into human rights that
apply to all humans all around the world? We believe that membership is an important
concept in answering these questions with respect to a right to leisure, as it is membership
in a community that leads us to value leisure as a right equal in construction with all others.
Walzer’s72 understanding of rights is that they are derived from membership in a particular group.73 Membership is a good, according to Walzer, and its distribution is an important
facet of any just society. Yet, because membership can be distributed, it is particularistic, and
rights are in place to ensure inclusion in the group – in other words to ensure that membership
is distributed justly. In addition, beyond decisions of inclusion or exclusion, a community is
required to determine what else it values and the membership rights the community grants
should reﬂect these values. Yet, values are by no means easily discerned. According to
Walzer, there can be no abstracted set of pre-existing values which could dictate the fair
and equal distribution of an abstracted pre-existing set of goods.74 Rather, values and
goods are contingent on the meaning about them generated in any given culture or society.
Goods, Walzer argues, are only important insofar as they are meaningful in society. Thus,
he advocates a form of complex egalitarianism – as opposed to simple egalitarianism –
that is based on distinct spheres in pluralistic society.75 Simple egalitarianism posits that
the distribution of ‘basic goods’ should be equal, while complex egalitarianism accepts
that as fact, since there are no basic abstracted goods distribution will not be even in any
given society. Rather, the point of rights is to prevent the domination of goods in any
given sphere of activity – be it political, economic, etc. – by one or a few individuals.
For Walzer, the distribution of the good of free time ‘is a central issue of distributive
justice’.76 He argues that the two forms of distributing free time, holidays and vacations,
are historically and culturally contingent ways of ensuring the distribution of the important
good of free time. In primitive societies there was no need to ensure a right to holidays or
vacations, because the various modes of production in which the community was engaging
did not require them. Even today, not everyone might require a vacation with pay, as he
points out that, ‘it is important to note that the ideal is that of a working man all of
whose time is free time, who does not need a “vacation with pay” in order to enjoy a
moment of leisure’.77 Yet, after a review of the evolution of holidays, including the
Sabbath, and vacations, he ﬁnds that due to the inequality of the distribution of other
goods, i.e. money, throughout society, enforced free time is necessary to ensure its just distribution. In the end Walzer is emphatic, however, that while the distribution of free time is
crucial to a theory of justice, how it is distributed is not. Making reference to the right to
adequate rest and leisure in the International Covenant on Economic Social and Cultural
Rights he argues that this right ‘is not to deﬁne human rights; it is simply to advocate a particular set of social arrangements, which isn’t the best for every society and culture’.78 In
other words, a ‘right’ to leisure, particularly ‘paid holidays’, is a societal construction
that is a response to a particular set of circumstances and is derived from membership in
the community that values paid holidays.
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Not surprisingly, given his self-described ‘radically particularistic’ understanding of
communities and rights, Walzer is extremely dubious as to the presence of global community in which membership can be achieved.79 This argument has often been taken to justify
cultural relativism with respect to human rights. Indeed, it may seem upon ﬁrst reﬂection
that if one is incapable of demonstrating that humanity as a whole represents a community,
and that that community values a right to adequate rest and leisure, relativism may have a
point.80
However, as the effects of an intensely acquisitive economic system have spread
throughout the world, it has become easier to argue that the entirety of humanity truly represents a global community and that the inclusion of a right to leisure in the UDHR represents an expression of the universal value of this particular right. Risse81 makes this
case in his discussion of labour rights, where he argues for an expanded version of membership-derived rights. Following Walzer,82 Risse argues that rights are justiﬁed based on one’s
membership in a community. Through an examination of the historical record, labour rights
(as with all rights in the UDHR) were born out of the historical recognition that they were
valued protections against the ‘evils that occurred in recent memory’.83 Unlike Walzer,
however, Risse focuses on the rights derived from membership in the global, rather than
local, economic and political order.84 To justify the international nature of the global community he begins by showing how human civilisation is connected by their ‘collective ownership of the earth’.85 This ownership necessitates ‘a symmetrical claim to the original
resources’ of the earth and since the international system has been imposed upon the
earth, society has begun to recognise that individuals need rights in order to protect them
from the constraints imposed on their ability to access original resources.
For Risse, many of the rights outlined in the UDHR represented the beginning of the
recognition that the problems and the solutions for many societal ills are international in
nature:
We can also. . .argue that human rights express membership as the global order itself sees it.
The UDHR in the eyes of many ﬁxes human rights discourse. . .The list of rights within the
UDHR has received its standing through a process that involved the drafting by a sophisticated
and diverse committee, an adoption by the General Assembly, as well as endorsements through
subsequent ascendancy of other countries to the UN and the role that the Declaration has played
as a reference point in international politics.86

Using the combined logic of the collective ownership principle and the fact that an international community has recognised many rights, Risse arrives at a list of rights that is somewhat similar to previous lists of rights, but is even more comprehensive in adhering quite
closely to the full UDHR. He argues that labour rights, although often criticised, are important protections since members of a community have a right to participate in the process
which that community values, particularly if they will be punished for not being allowed
to participate. In other words, people must work to survive so all barriers to working
should be removed. Furthermore, he also argues that the aspect of adequate rest is important, because it is unreasonable globally to expect that someone spend all of their time engaging in the production of their basic subsistence. However, he concludes that holidays with
pay is going too far as there is no reason that it must be the way a society institutes the right
to adequate rest and leisure.
We largely agree with the position that rights are generated though a dialectic process
that is both shaped by, and creates, community. We also agree with Risse’s interpretation
that the current rights regime is produced by, and constitutive of, a global community.
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However, we differ from his attempt to establish a foundation for labour rights through his
collective ownership principle. Rather, we claim that rights are entirely the result of procedural processes that produced a socially constructed list of rights. Thus, rights that go
so far as to be explicitly included in international law reﬂect the values of the international
community, as well as create that community.
Human rights are the creation of the largest community possible, the one and only community that a person cannot voluntarily leave – the human community. The following
section is a history that demonstrates the right to rest and leisure outlined in UDHR
article 24 to be the product of the same social construction project as all other rights and,
consequentially, it survives both the reductionist and essentialist attacks – emerging as
deserving of respect as any other right.

Finding meaning in the roots of article 24
The inclusion of article 24 in the UDHR has long roots in many places, including a cycle of
mutual inﬂuence between Latin America and Europe that stretched for more than a century.
It was on the heels of successful (and ongoing) struggles for Latin American independence
(from European powers) that, in 1830, Europe experienced several nationalist/liberal
popular insurrections – both successful (Greece and France) and failed (Poland, Italy,
Hungary). The French ‘July Days’ rebellion, which led to the deposition of Charles X
and the installation of the ‘seemingly liberal’ monarch, Louis-Phillipe, resonated externally,
in particular.87 The movement was not liberal in a purely anti-royal sense. Workers dissatisﬁed with how the birth pangs of the industrial revolution were affecting their lives played
a ‘preponderant part’ in the insurrection.88
In Great Britain, events in France and elsewhere resulted in a series of liberal reforms
that increased the standing of industrialists and workers relative to the traditional landowning class, resulting in the reduction of workday hours for women and children in
1847, followed later by the same for men.89 That the type of labour associated with the
industrial revolution was negatively affecting those commonly employed in industry was
clear very early on. In 1833, an English author provided the following observation about
the physical condition of textile workers related to the physical and psychological need
for rest and reasonable hours, particularly for children:
Their complexion is sallow and pallid – with a peculiar ﬂatness of feature, caused by the want
of a proper quantity of adipose substance to cushion out the cheeks. . .Their limbs slender, and
playing badly and ungracefully. . .Great numbers of girls and women walking lamely or awkwardly. . .Nearly all have ﬂat feet. . .A spiritless and dejected air, a sprawling and wide action of
the legs, and an appearance, taken as a whole, giving the world but ‘little assurance of a man’,
or if so, ‘most sadly cheated of his fair proportions. . .’.90
Factory labour is a species of work, in some respects singularly unﬁtted for children. Cooped
up in a heated atmosphere, debarred the necessary exercise, remaining in one position for a
series of hours, one set or system of muscles alone called into activity, it cannot be wondered
at – that its effects are injurious to the physical growth of a child.91

Such documentation of the labour-related horrors of the industrial revolution reinforced
a growing public conscience of its seemingly unalterable effects on individual and societal
life. This happened amidst both a growing backdrop of socialist and communist ideology in
the late nineteenth and early twentieth centuries, and country-speciﬁc changes in labour parameters. Nonetheless, it took linkage with war onset to truly bring the issue onto the larger
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international stage. There were those in the days before WWI who thought the exploitation
of workers by owners in the form of long hours, inhumane conditions, low pay and little rest
would provide worker solidarity across state borders so strong that an interstate war fought
by the proletariat on behalf of the bourgeoisie would not happen. Ziegler calls this the ‘myth
of socialist solidarity’.92 Obviously that scenario did not come to fruition, but it is representative of an important frame of mind at that point in time.
The Versailles Treaty of 28 June 1919, which ended WWI and created the League of
Nations, also created the International Labor Organization (ILO). The Preamble to Part
XIII illuminates the rationale for addressing the rights of workers in a peace treaty:
Whereas the League of Nations has for its object the establishment of universal peace, and such
a peace can be established only if it is based upon social justice;. . .[W]hereas conditions of
labour exist involving such injustice, hardship, and privation to large numbers of people as
to produce unrest so great that the peace and harmony of the world are imperilled; and an
improvement of those conditions is urgently required. . .
. . .Whereas also the failure of any nation to adopt humane conditions of labour is an obstacle
in the way of other nations which desire to improve the conditions in their own countries. . .

From one point of view, there is a consequentialist ﬂavour to this scenario. Prior to WWI,
workers’ rights were of interest, but not enough so that, in isolation of other elements of
social justice, they merited the special attentions of an international organisation dedicated
to their improvement. However, WWI was evidently horriﬁc enough to motivate the establishment of the ILO as a means to establish greater social justice towards the end of reducing war onset. This line of deduction is not far removed from modern social science
approaches to understanding mass violence such as those used by social psychologists
using a basic-needs framework93 or political scientists using a frustration-aggression relative deprivation framework.94
The ILO met for the ﬁrst time in 1919, establishing the Hours of Work (Industry) Convention, 1919 (No. 1). Treaties regulating hours of work for commerce and ofﬁces followed
in 1930 (No. 30).95 Article 2 of Convention No. 1 limited working hours to 48 per week,
with some exceptions. Article 9(e) mandated that ‘a weekly rest period of twenty-four consecutive hours shall be allowed to all classes of workers’. Article 4 covers how permitted
extensions on the number of working hours affect rest requirements: ‘Such [permitted deviations from] regulation of the hours of work shall in no case affect any rest days which may
be secured by the national law to the workers in such processes in compensation for the
weekly rest day’. It is worth noting here that the principle of the 24-hour rest seemed
more sacred than did the number of hours worked during the other six days of the week.
However, per article 10, the aforementioned rights were not considered to be universal,
as they would be in article 24 of the UDHR. The guarantees of ILO Convention No. 1 did
not extend to ‘workers in the industries at present covered by the factory acts administered
by the Government of India, in mines, and in such branches of railway work as shall be
speciﬁed for this purpose by the competent authority’. These persons adhered to ‘the principle of a sixty-hour week’. Likewise, per article 11, the convention did not apply to China,
Persia and Siam, and, per article 12, Greece received extensions on implementation (set at
1921 by article 19) to 1923 and 1924 – depending upon the type of industry involved.
Meanwhile, in Latin America, the 1917 Mexican constitution, often labelled as socialist
in nature, inﬂuenced a wave of constitutional changes across that region which, in turn, ultimately ended up inﬂuencing the inclusion of article 24 in the UDHR. Indeed, 15 Latin
American constitutions were rewritten in the 1930s and 1940s, incorporating economic,
social and cultural rights ‘via the programs of socialist, social democratic, labor, Christian
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Democratic, and Christian social parties’.96 Akin to the intent of the UDHR’s article 24,
article 123 of the 1917 Mexican constitution included a maximum duration of work of
eight hours (123.A.I), the prohibition of labour by those under 14 and six-hour workdays
for those 14 –16 years old (123.A.III), one day of rest for every six days of work
(123.A.IV), and parameters on exertion by women in the last trimester of pregnancy and
guarantees of post-childbirth rest (123.A.V).
The 1917 Mexican constitution itself drew from sources both within and without the
Latin American tradition. From within, Latin America’s strong historical tradition of
Roman Catholicism dictated that serious attention was paid to Pope Leo XIII’s 1891
Rerum Novarum97 on ‘Capital and Labor’, which maintained that ‘working men have
been surrendered, isolated and helpless, to the hardheartedness of employers and the
greed of unchecked competition’ (paragraph 3) and, among other things, that:
the employer is bound to see that the worker has time for his religious duties; that he be not
exposed to corrupting inﬂuences and dangerous occasions; and that he be not led away to
neglect his home and family, or to squander his earnings. Furthermore, the employer must
never tax his work people beyond their strength, or employ them in work unsuited to their
sex and age (paragraph 20).98

From without, José Natividad Macı́as, a principal drafter of the Mexican constitution, had in
1915 prepared a ‘proposed labor code for the Carranza government, based on his travels to
the United States to observe working conditions and meet labor leaders, and based on his
study of the labor legislation of the United States, England, France and Belgium’.99 While
those responsible for its inclusion in the 1917 constitution were far to the left of Carranza on
labour, this proposed code served as a model for article 123 of the constitution, which governed labour parameters.
Enter John P. Humphrey, Canadian legal scholar and lawyer. What a young John Humphrey witnessed during the Great Depression played a great inﬂuence in his setting aside
personal political ambitions to join the League for Social Reconstruction and becoming a
socialist.100 Travelling through Europe in the mid-1930s on a fellowship to study Roman
law, Humphrey the socialist became ‘disillusioned with the excesses of Stalin’, rejected
totalitarian government, and recognised the need for ‘an international order that would
guarantee peace between nations, while protecting the rights of individuals within those
nations’.101
In 1946, Humphrey was selected as the ﬁrst director of the UN’s Division of Human
Rights, as it was then known, and Eleanor Roosevelt was the driving force in selecting Humphrey to produce a draft ‘International Bill of Rights’. Initially, there was a drafting committee comprising three persons (Roosevelt, Chinese professor P.C. Chang, and Lebanese
diplomat Charles Malik) assigned by the Commission on Human Rights. Due to numerous
and broad substantive disagreements between Malik and Chang, Roosevelt (as head of that
group) chose Humphrey to write the ﬁrst draft alone.102 The composition of the committee
was challenged by the Soviets in the Economic and Social Council soon afterwards,
however, and in late March of 1947, Roosevelt unilaterally created a new (and politically
acceptable) committee of eight persons. In his memoirs, Humphrey recollects that he was
technically asked in March 1947 to prepare a ‘documented outline’, but went ahead and produced a complete draft declaration, anyway, as this is what Eleanor Roosevelt had initially
requested (although this declaration was labelled the ‘Secretariat Outline’).103
It is at this point where the cycles of Latin American and European mutual inﬂuence
regarding the protection of workers’ rights, funnelled through post-WWI (and now
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WWII) international institutionalism, were mixed with the conscience of a Canadian socialist who suddenly had the power to mould the international conception of human dignity via
his privilege of creating a draft of what would become the UDHR. Humphrey himself
maintained that he was the key force in the inclusion of economic rights in the draft:
Although most of the articles related to civil and political rights, economic, social, and cultural
rights were not neglected. I did not need to be told that the former can have little meaning
without the latter. It is by no means certain that economic and social rights would have
been included in the ﬁnal text if I had not included them in mine. There was considerable opposition in the Drafting Committee to their inclusion. Nor were they included in the European
Convention for the Protection of Human Rights and Fundamental Freedoms of 1950.104

The economic rights Humphrey chose not to neglect had a distinct Latin American
ﬂavour. First, Humphrey had a litany of drafts provided by a variety of individuals (including notables such as author H.G. Wells) on which to model his own work. One that he
particularly favoured was Gustavo Gutierrez Y Sanchez’s draft of the ‘Declaration of
the International Duties and Rights of the Individual’ that Cuba had sponsored in
San Francisco in 1945. In his history of the UDHR, Johannes Morsink agrees that ‘the
rights to rest and leisure time. . .originated in the tradition of Latin American socialism’.105
As well as working from a stack of others’ draft declarations, Humphrey was also working
from a stack of 55 of the world’s constitutions, and 14 contained the right ultimately
enshrined in UDHR article 24.106 Except for the USSR (speaking for itself, Byelorussia
and Ukraine), Yugoslavia and France, the rest of the constitutions bearing this right came
from Latin America.107 Many or most of these had been formed after the 1917 Mexican
constitution. For example, Humphrey saw the following108:
.
.
.
.

.
.
.
.

.

Brazil: ‘weekly rest with pay’ and ‘annual leave with pay’
Costa Rica: ‘right to paid annual vacations’
Cuba: ‘one month of vacation with pay’ and ‘national holidays’
Ecuador: ‘weekly rest of forty-two continuous hours’ and ‘annual holidays (where)
wages shall be paid for these vacations as well as for the weekly days of rest and
legal holidays’
Guatemala: ‘one day of rest. . .remunerated’ and ‘paid annual vacations’
Honduras: ‘for each six days of work there shall be one day of rest’
Mexico: ‘at least one day of rest for each six days of labor’
Nicaragua: ‘a weekly day of rest’ and ‘month of vacation with pay after a year of
continuous work’
Panama: ‘in addition to weekly rest, every worker will have the right to remunerated
vacations’.

Humphrey’s draft of this right condensed these formulations and read ‘Everyone has the
right to a fair share of rest and leisure’ and, after additions and subtractions, this text is
what was afﬁrmatively voted out of the Working Group of the Second Session, 4 – 0
with two abstentions.109
It is important to keep in mind that the right to rest and leisure is founded ﬁrmly in the
protection of workers. It is not the postmodern extravagance reductionists or essentialists
label it as being. While Latin America had perhaps the greatest inﬂuence in this right
appearing in the draft, the USSR delegates had a large hand in keeping the worker-based
grounding in the minds of the full drafting committee, which was working from
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Humphrey’s draft. Vladimir Koretsky of the USSR noted that ‘the right to rest and leisure
should be treated in relation to working conditions’, and his colleague Alexander Bogomolov added ‘trade union organizations. . .should be empowered to supervise the protection’
of this right.110 The UK’s representative, Lord Dukeston, took cues from the USSR and
Yugoslavia and agreed that the language must explicitly state that rest came with pay.111
Where there was major dissension among the participants was regarding whether there
should exist language explicitly describing how rest and leisure were to be acquired. The
UK and India favoured excluding this language and the USSR and Yugoslavia favoured
inclusion. A 9 – 6 vote went in favour of exclusion,112 and we are left today with a brief
article 24 that contains no instructions regarding implementation.

Some concluding thoughts
Critics of the rights found in UDHR 24 have maintained these to be either lesser rights than
others, or not rights at all. We have argued that, since all human rights are social constructions, it is a falsehood to argue that any particular one (e.g. the right to leisure) is not a ‘true’
human right. Our social construction argument also maintains the universality of this right
by viewing all rights as coming from membership in the one community humans cannot
voluntarily leave – the human race. We offered the history of UDHR article 24’s creation
to evidence our social constructivist argument also supported an implicit conceptualisation
of the rights to leisure, rest and paid holidays as primarily (but not only) workers’ rights
constructed to face changes brought upon by the industrial revolution, the resulting new
global economy, and WWI – not the redistribution of wealth to some class of undeserved
persons at the expense of working society.
We would close with the following thoughts. By means of the United Nations’ explicit recognition of the UDHR’s list of internationally recognised universal human rights in 1948, the
establishment of many treaties, and the world community’s re-afﬁrmation of these rights in
Vienna in 1993, the world community has constructed a working conceptualisation of
human dignity. In this way, humankind’s conception of human dignity – or what it is to be
justly, satisfactorily and fully human – is limited only by its own vision. Thus, foundationalist
sceptics and reductionist/essentialist critics of particular rights, or classes of rights, function primarily as blinders to a more dynamic possible view of human dignity which would unfold as the
common understanding of who counts as human and what it means to be human expands over
time. That is, humans are worth what humankind decides we are worth, and reductionists/
essentialists are those that let philosophical purity (among other motives) dictate that we are
worth less than we could be. Thus, at the very least, we ﬁnd no good reason for the rights in
UDHR 24 to be excluded, a priori, from consideration as rights equal in all manners to
others and, thus, deserving of equal merit for respect.
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